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IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 

 
THOMAS H. KRAKAUER,           *  Case No. 1:14CV333 
                              * 
              Plaintiff, *
 *
vs.                           *  Greensboro, North Carolina 
                              *  January 10, 2017 
DISH NETWORK, L.L.C.,         *  11:55 a.m. 
 *
              Defendant. *
******************************* 

 

TRANSCRIPT OF TRIAL 
 BEFORE THE HONORABLE CATHERINE C. EAGLES, 
 UNITED STATES DISTRICT JUDGE, and a jury.   

 

APPEARANCES:   

For the Plaintiff:       JOHN W. BARRETT, ESQUIRE 
BRIAN A. GLASSER, ESQUIRE 
Bailey & Glasser, LLP 
209 Capitol Street 
Charleston, West Virginia 25301 

 
                         MATTHEW P. MCCUE, ESQUIRE 

Law Office of Matthew P. McCue 
1 South Avenue, Third Floor 
Natick, MA 01760 

 
                         JACOB M. NORRIS, ESQUIRE 

The Norris Law Firm 
1033 Bullard Court, Suite 207 
Raleigh, North Carolina 27615 

 
 
For the Defendant:       PETER A. BICKS, ESQUIRE   

ELYSE D. ECHTMAN, ESQUIRE 
JOHN L. EWALD, ESQUIRE 
Orrick Herrington & Sutcliffe, LLP 
51 West 52nd Street 
New York, New York 10019 

 

Case 1:14-cv-00333-CCE-JEP   Document 301   Filed 01/30/17   Page 1 of 143

Case 1:19-cv-12608-WGY   Document 85-3   Filed 05/04/21   Page 2 of 9



     2

                         RICHARD J. KESHIAN, ESQUIRE 
Kilpatrick Townsend & Stockton, LLP 
1001 W. Fourth Street 
Winston-Salem, North Carolina 27101 

 
 
Court Reporter:          Lori Russell, RMR, CRR 

P.O. Box 20593 
Winston-Salem, North Carolina 27120 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Proceedings recorded by stenotype reporter.   
Transcript produced by Computer-Aided Transcription.   
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JURY SELECTION

P R O C E E D I N G S 

THE COURT:  All right.  Good morning.  We're ready to

get started with jury selection.

My intention is to ask the clerk to send for the jurors and

they'll -- we'll need to rearrange a little in here so that the

jurors have someplace to sit.  

And while we're waiting on them, if there are any

housekeeping matters, we can take those up.

I know you all have not -- you all have had maybe 15

minutes to look at the questionnaires and it's noon, so

realistically you're going to have the lunch break to look at

them as well.

So where -- Marlene, where will the jurors sit, in the --

THE CLERK:  On the Plaintiff's side in the back.

THE COURT:  In the back.  Okay.  So everything is all

right?

THE CLERK:  I believe so.

THE COURT:  Okay.  All right.  So if you would call

downstairs and ask them to bring the jurors up.

THE CLERK:  I'm going to have to go get them.

THE COURT:  You have to go get them.  All right.  If

you would go get them.

That means we can't do anything important while she's gone,

but --

MR. GLASSER:  Your Honor, after you send the jury to
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JURY SELECTION

lunch, we do have a housekeeping matter that may take 10

minutes.  We've agreed on 95 percent of the redactions on the

assurance of compliance.  There's a couple paragraphs we're

arguing about we would like to get sorted out so we can clean

up the exhibit.

THE COURT:  All right.  We'll do that at lunch.

And you all saw the questionnaire specific to this case and

each got a copy of that, right?

MR. BICKS:  Yes.

THE COURT:  Okay.  And then there were a few jurors

who -- I think this was actually mostly duplicative of the

specific questionnaire, the one we always have them fill out.

A couple of people did indicate some specifics about health

issues or family members with court appearances, that kind of

thing.  So I think she showed that to you as well.  Yes.  Okay.

All right.

(Pause in the proceedings.)

THE COURT:  And we probably won't -- we'll stop for

lunch certainly no later than one o'clock.  We'll see how it

goes as to the best time to take a break.

(Pause in the proceedings.)

(Prospective jurors entered the courtroom.)

THE COURT:  You can remain seated while the jurors

come in.

(Pause in the proceedings.)
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JURY SELECTION

THE CLERK:  Judge, we have 30 jurors.

THE COURT:  All right.  Good afternoon, ladies and

gentlemen on the jury panel.  My name is Catherine Eagles.  I'm

a United States district judge for the Middle District of

North Carolina assigned to this civil term of court, and I want

to welcome each of you as you begin your jury service and thank

you for braving the elements to get here this morning.  I know

we had -- we were hoping to get this trial started yesterday,

but that probably would have been a bad idea given the weather.

So we appreciate you all being here today for us to get started

with this case.

I know that when people are summoned for jury service they

do so at some sacrifice to other plans in their lives, and for

some of you, you have to travel a pretty good distance.  This

is federal court and the Middle District goes from South

Carolina to Virginia.  So I know some of you really had a hike

to get here this morning.  I will certainly do my best to see

that your time is used efficiently while you are here.

Our jury system is one of the things that sets this nation

apart from others.  Jury service is one of the highest callings

of citizenship and by participating in this process, you are

fulfilling one of the guarantees set forth by our nation's

founders over 200 years ago, the right to decide disputes by

trial by jury.  In our system of justice, jurors, not judges,

determine the facts.  I'm not going to decide who wins or loses
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JURY SELECTION

this case.  The jury is going to make that decision.

In this case that we're about to start on, we will select

at least eight people for the jury, but before we do that, I

will have each of you sworn in for your jury service this -- in

this case, so please listen to the clerk.

(The prospective jurors were duly sworn.)

THE COURT:  Please say "I do."

(Prospective jurors complied with the request.)

THE CLERK:  Thank you.  You may be seated.

THE COURT:  All right.  Ladies and gentlemen, we are

ready to try -- I've called for trial the case of Thomas

Krakauer against DISH Network, L.L.C.  This is a civil case.

It is a dispute between the Plaintiff, Thomas Krakauer, and the

Defendant, DISH Network, L.L.C.  It is not a criminal case

where someone might go to jail.  If we don't need you in this

case, they are picking a jury in a criminal case down on the

first floor, so we might be trading off on jurors some.  But

this case is a civil case.

The Plaintiff, Thomas -- is Thomas Krakauer.

If you would stand, please, Dr. Krakauer.

He's seated -- he's standing there with his hand raised.

He is represented by his attorneys in this case.  

And if each of you would stand when I call your name:

Brian Glasser, John Barrett, Matthew McCue, and Matthew Norris.

All right.  Thank you.  You can be seated.
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JURY SELECTION

The Defendant is DISH Network, L.L.C, who is present in

court through their representative Lawrence Katzin.  There is

Mr. Katzin standing on the other side.  He is represented --

DISH is represented by Peter Bicks, Elyse Echtman, John Ewald,

and Richard Keshian.

All right.  Thank you.

Now, this case concerns the federal law which establishes

the National Do Not Call Registry.  That allows folks to opt

out of receiving sales calls on their residential phone lines.

This is a class action involving the Telephone Consumer

Protection Act.  You may hear that referred to as the TCPA.

And the Plaintiff, Thomas Krakauer, seeks to recover money

damages on behalf of himself and a class of individuals from

the Defendant, DISH Network, for telephone calls made by a

company called Satellite Systems Network, or SSN, to phone

numbers that were allegedly on the National Do Not Call list.

So a class action is a lawsuit that is brought by one or

more people on behalf of a larger group of people who have

similar legal claims.  All of these people together are called

a class.  In this case, the class is composed of all persons

whose telephone numbers were on the National Do Not Call

Registry for at least 30 days, but who nonetheless received

telemarketing calls from SSN, that's Satellite Systems Network,

to promote DISH between May 1st, 2010, and August 1st, 2011.

Thomas Krakauer is the representative of this class and his
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JURY SELECTION

lawyers are also representing these class members.  Your

verdict here will be binding on all class members, as well as

on DISH.

Now, this statute, the Telephone Consumer Protection Act,

allows persons who receive calls -- telephone calls in

violation of the Act to recover damages up to $500 each.  The

Plaintiff contends that DISH is liable for phone calls made in

violation of the Act by its agent, SSN.  And the Defendant,

DISH, contends that SSN was not its agent and was not acting

within its authority, but was an independent contractor; and

that in any event, Dr. Krakauer has not proven that the phone

calls violated the Act.

So that's a two-sentence summary of what the case is about.

It's a little more complicated than that, but that gives you a

basic overview.

Now, as jurors, it will be your duty to listen to the

evidence and determine the truth of this matter.  You are the

judges of the facts, and you will listen to the witnesses and

evaluate their credibility, that is, their believability.

You'll consider any exhibits, such as documents or photographs.

You will weigh all of the evidence and then you will determine

what happened back in 2010 and 2011.  You will apply the law

that I will give to you to those facts.  It is your duty to

apply the law as I will give it to you and not as you think it

is or might like it to be.
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